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S.I. 16 of 2012
BUSINESS TAX ACT
(Act 28 of 2009)

Business Tax (Double Taxation Agreement) (No. 3)
Regulations, 2012

In exercise of the powers conferred by section 79 of the
Business Tax Act, the Minister of Finance, Trade and
Investment hereby makes the following Regulations -—

1. These Regulations may be citead as the Business Tax Citation
(Double Taxation Agreement) (N 0.3) Regulations, 2012,

2. It is hereby declared that the Government of the  Declaration
Republic of Seychelles and the Government of the Republic of ' and effect S
South Africa have entered into an Agreement for the purpose of = “&
avoidance of double taxation and prevention of fiscal evasion
with respect to taxes on income and the Agreement shall have
effectin relation to the tax imposedunderthe Act.

SCHEDULE

PROTOCOL AMENDING THE AGREEMENT
SETWEEN THE GOVERNMENT OF THE REPUBLIC
OF SEYCHELLES AND THE GOVERNMENT OF
THE REPUBLIC OF SOUTH AFRICA FOR THE
AVOIDANCE OF DOUBLE TAXATION AND THE
PREVENTION OF FISCAL EVASION WITH
RESPECT TO TAXES ON INCOME

PREAMBLE

The Government of the Republic of Seychelles and the
Government of the Republic of South Aftica, desiring to
amend the Agreement for the avoidance of: double taxation and
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the prevention of fiscal evasion with respect to taxes on
income, signed at Cape Town on 26 August 1998 (in this
Pmtooolrefexredtoas“theAgreemcnt”),

HAVE AGREED as follows:

Article I
Article 3 of the Agreement is amended by:

(a) deleting the full stop at the end of subparagraph (g) of .
paragraph I and substituting a semicolon; and

(b)  adding after subparagraph (g) of paragraph 1 the
following subparagraphs: :

“(h) the term“business” includes the performance of
professional services and of other activities of
-anindependent character:

(@) the term “enterprise” applies to the carrying on
of any business ”

Article IT

Ar&dle4ofthcAgreementisamendedbydeleﬁngpamgraph 1
and substituting the following:

i B For the purposes of this Agreement, the term “resident

- of a Contracting State” means any person who, under

the laws of that State, is liable to tax therein by reason

of that person's domicile, residence, place of

managdment or any other criterion of a similar nature,

and also inctudes that State and any political

subdivision or local authority thereof This term,

however, does not include any person who is liable to

tax in that State in respect only of income from sources
therein.”
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: Article IIT
Article 5 of the Agreement is amended I?y:

(a) deleting the full stop at the end of subparagraph (b) of
paragraph 3 and substituting a semicolon; and

(b) adding after subparagraph (b) of paragraph 3 the
following subparagraph:

“(c) the performance of professional services or
other activities of an independent character by
an individual, but only where those services or

- activities continue within the Contracting State
for a period or periods aggregating more than
183 days within any twelve month period.”

Article IV

Article 6 of the Agreement is amended by deleting paragraph 4
and substituting the following:

“4, The provisions of paragraphs 1 and 3 shall also apply
to the income from immovable property of an
enterprise.”

Article V

The Contracting States agree that in the event of South A frica
abolishing its current system of taxation at company level of
dividends declared and introducing a system of taxation at
shareholder level of dividends declared, Article 10 of the
Agreement shall be deleted and substituted by the following:

“Article 10
Dividends
1. Dividends paid by a comj)any which is a resident of a

Contracting State to a resident of the other Contracting
State may be taxed in that other State, -
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However, such &ividends may also be taxed in the
Contracting State of which the company paying the
dividends is a resident and according to the laws of that

“resident of the other Contracting State, the tax S0
charged shall not exceed: .

(@)  5percentofthe £r0ss amount of the dividends if
the beneficial owner is a company which holds
at least 10 per cent of the capital of the company
paying the dividends; or

(b) 10 per cent of the 8ross amount of the dividends
m alf other cases.

The competent authorities of the Contracting States,
shall by mutyal agreement settle the mode of
applicationoftheselimitations.

 This Paragraph shall not affect the taxation of the
company in respect of the profits out of which the
dividends are paid.

The term “dividends” ag used in this Article means
income from shares or other rights participating in
profits (not being debt-claims), as well as income from
other corporate rights which is subjected to the same
taxation treatment as income from shares by the laws
of the Contracting State of which the company making.
the distribution is a resident,

The provisi_ons of paragraphs [ and’2 shiall not apply if

dividends is a resident through a permanent
establishment  situated - therein and the holding in
respect of which the dividends are paid is effectively
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-connected with such permanent establishmént. In such case,

the provisions of Article 7 shall apply.

Where a company which is a resident of a Contracting
State derives profits or income from the other
Contracting State, that other State may not impose any
tax on the dividends paid by the company, except
insofar as such dividends are paid to a resident of that
other State or insofar as the holding in respect of which
the dividends are paid is effectively connected with a
permanent establishment situated in that other State,
nor subject the company's undistributed profitsto atax
on the company's undistributed profits, even if the
dividends paid or the undistributed profits consist
wholly or partly of profits or income arising in such
other State.” :

Article VI

- Article 11 of the Agreement is amended by &eleﬁngpamgmphs ;

3 and 4 and substituting the following:

Gt3.

The provisions of paragraph 1 shall not apply if the
beneficial owner of the interest, being a resident of a
Contracting State, carries on business in the other
Contracting State in which the interest arises through a
permanent establishment situated therein and the debt-
claiminr&spectofwhichtheintemstispaidis
effectively connected with such permanent
establishment. In such case, the provisions of Article
7-shall apply. '

Interest shall be deemed to arise in a Contracting State
when the payer is a resident of that State. Where,
however, the person paying the interest, whether he is
a resident of a Contracting State or not, has in a
Contracting State a permanent establishment in
connection with which the indebtedness on which the
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Article VIT

Article 12 of the Agreement i amended by deleting paragraphs
3and4 and substituting the following:

“3. The provisions of paragraph 1| shal.l not _apPly if the

establishment. Insych case, the provisions of Article 7
shall apply.

4, Royalties shall be deemed. to arise in a Contracting
State when the payeris aresident of that State. Where,
however, the person paying the Toyalties, whether that
Person is a resident ofa Contracting State ornot, hasin
a Contract_ing State a permanent establishment with
Wwhich the right or property in respect of which the
royalties are paid is effectively connected, and such
royalties are borne by such permanent establishment,
then such royalties shall be deemed to arise in the State
in which the Permanent establishment g situated.”

Article VIII
Article 13 ofthe Agreement is amended by:
(a) deleting paragraph 2 anq substituting the following: -

“2. | Gains from the alienation of movable property
forming part of the business property of a
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permanent establishment which an enterprise of a Contracting
State. has in the other Contracting: State,
including such gains from the alienation of such
2 permanent establishment (alone or with the
whole enterprise), may be taxed in that other
State.”;

(b) adding after paragraph 3 the following paragraph:

“4.  Gains derived by a resident of a Contracting
State, from the alienation of shares deriving
more than 50 percentoftheir value directly or
indirectly from immovable property situated in
the other Contracting State may be'taxed in that
other State.”;and .

(©) renumbering the existing paragraph “4”'ag “5” and
inserting the words “of this Article” afier tlie words

“preceding paragraphs” in the second. line of the
renumbered paragraph 5.

Article IX
Article 14is deleted in its entirety,
Article X
ticle 15 of the Agreement is amended by delcting
subparagraph (c) of paragraph 2 and substituting the
following: ;
“(¢)  the remuneration is not borpe by a permanent
cstablishment which the employer has in the other
State,” ;
Article X1
Article 17 of the Agreement is amended by:
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@

®)

replacing the words “Articles 7,14 and 15” in the first
line of Paragraph 1 with the words “Atrticles 7 and 15
and

replacing the words “Articles 7, 14 and 15” in the
fourth line of p ph 2 with the words “Articles 7
and 15”,

Article X11 ~

Article 22 of the Agreement is amended by deleting paragraph
2 and substituting the following:

“2
-

The provisions of paragraph 1 shall not apply to
income, other than income from immovable property
as defined in-paragraph 2 of Article 6, if the recipient of

such income, being a resident of a Contracting State,

Article XIIT

Article 23" of the Agreement is amended by deleting
subparagraph (b) of; paragraph 1 and substituting the following:

“(b)

In South Africa, subject to the provisions of the law of
South Africa regarding the deduiction from tax payable
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the total South African tax payable the same ratio ag the income
concerned bears to the total income.”
Article XIV

Article 26 of the Agreement shall be deleted and replaced by
the following:

“Article 26
Exchange of Information

2. Any information receivedunderparagraph 1 bya
Contracting State be treated as secret in the same

-

information only for such purposes.  They

r may
disclose the information in public court proceedings or _

in judicial'decisions: ‘

3. Innocaseshalltheprovisionsofparagmphs land2be
construed so as to. impose on a Contracting State the
obligation; :
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()  to carry out administrative measures at variance
with the laws and administrative practice of that
or of the other Contracting State;

(®)  to supply information which is not obtainable
under the laws or in the normal course of the
administration of that or of the other Contracting
State; i

()  to supply information which would disclose any
trade, business, industriaf, commercial o

. professional secret or trade process, or
information, the disclosure of which would be
contrary to public policy (ordre pubiic). ;

fax purposes. The obligation contained in the
preceding sentence js subject to the limitations of
paragraph 3 bit in no cage shall such limitations be
construed to permit a Contracting State to decline to
supply information solely because it has no domestic
interestin such information.

Person acting in an agency or a fiduciary capacity or
because itrelates to ownership interests in a person.

The competent authorities of the Contracting States
shall agree upon the mode of application of this
Article.”
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Article XV

1. Each of the Contracting States shall notify to the other
in writing, through the diplomatic channel, of the
completion of the procedures required by its law for

shareholder leve] of dividends declared.
Article XV

This Protocol shall remain in force as long as the Agreement
signed on 26 August 1998, remains in force,

Done at Pretoria on this 4ﬂ1dayoprxil'inﬂ:cyear2011.

<if
Eboiiig Fﬁﬁfw
FOR THE GOVERNMENT OF - FOR THEGOVERNMENT
THE REPUBLIC OF SEYCHELL ES§ OF THE REPUBLIC OF
: SOUTHAFRICA
MADE this 4th day of April, 2012,
PIERRE LAPORTE
MINISTER OF FINANCE, TRADE
AND INVESTMENT



